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Endangered and Threatened Species;
Final Rule Governing Take of 14
Threatened Salmon and Steelhead
Evolutionarily Significant Units (ESUSs)

AGENCY: National Marine Fisheries
Service (NMFS), National Oceanic and
Atmospheric Administration (NOAA),
Commerce.

ACTION: Final rule.

SUMMARY: Under section 4(d) of the
Endangered Species Act (ESA), the
Secretary of Commerce (Secretary) is
required to adopt such regulations as he
deems necessary and advisable for the
conservation of species listed as
threatened. NMFS now issues a final
ESA 4(d) rule adopting regulations
necessary and advisable to conserve
fourteen listed threatened salmonid
ESUs. This final rule applies the
prohibitions enumerated in section
9(a)(1) of the ESA to one coho salmon
ESU, three chinook salmon ESUs, two
chum salmon ESUs, one sockeye salmon
ESU and seven steelhead ESUs. NMFS
does not find it necessary and advisable
to apply the take prohibitions described
in section 9(a)(1)(B) and 9(a)(1)(C) to
specified categories of activities that
contribute to conserving listed
salmonids or are governed by a program
that adequately limits impacts on listed
salmonids. This final rule includes 13
such limits on the application of the
ESA section 9(a)(1) take prohibitions.

DATES: Effective September 8, 2000.
Applicability dates: In § 223.203 for the
Snake River Basin, Lower Columbia
River, Middle Columbia River, Upper
Willamette River, Central Valley,
California, Central California Coast, and
South-Central California Coast steelhead
ESUs, this final rule is applicable
September 8, 2000. In § 223.203 for the
Snake River spring/summer, Snake
River fall, Puget Sound, Lower
Columbia River and Upper Willamette
River chinook, Oregon Coast, Central
California Coast, and South/Central
California Coast coho, Hood Canal
summer-run and Columbia River chum,
and Ozette Lake sockeye ESUs, this final
rule is applicable January 8, 2001.
ADDRESSES: Branch Chief, NMFS,
Northwest Region, Protected Resources
Division, 525 NE. Oregon St., Suite 500,

Portland, OR 97232-2737; Regional
Administrator, Northwest Region, 7600
Sand Point Way, NE, BIN C15700,
Building 1, Seattle, WA 98115-0070;
Assistant Regional Administrator,
Protected Resources Division, NMFS,
Southwest Region, 501 West Ocean
Blvd., Suite 4200, Long Beach, CA
90802-4213; Regional Administrator,
NMFS, Southwest Region, 501 West
Ocean Blvd., Long Beach, CA 90802—
4213; Salmon Coordinator, Office of
Protected Resources, NMFS, 1315 East-
West Highway, Silver Spring, MD
20910.

FOR FURTHER INFORMATION CONTACT:
Garth Griffin at 503-231-2005 or Craig
Wingert at 562—-980-4021.

Electronic Access

Reference materials regarding this
rule can also be obtained from the
internet at www.nwr.noaa.gov.
SUPPLEMENTARY INFORMATION:

Background

On August 18, 1997, NMFS published
a final rule listing the Snake River Basin
(SRB), Central California Coast (CCC),
and South/Central California Coast
(SCCC) steelhead (Onchorynchus
mykiss) ESUs as threatened species
under the ESA (62 FR 43937). On March
19, 1998, NMFS published a final rule
listing the Lower Columbia River (LCR)
and Central Valley, California (CVC)
steelhead ESUs as threatened species
under the ESA (63 FR 13347). On March
25, 1999, NMFS published a final rule
listing the Middle Columbia River
(MCR) and Upper Willamette River
(UWR) steelhead ESUs as threatened (64
FR 14517). Those final listing
documents describe the background of
the steelhead listing actions and provide
summaries of NMFS’ conclusions
regarding the status of the listed
steelhead ESUs. On August 10, 1998 (63
FR 42587), NMFS, on behalf of the
Secretary, published a final rule listing
the Oregon Coast (OC) ESU of coho
salmon (Oncorhynchus kisutch, or O.
kisutch) as threatened. By a final rule
published on March 24, 1999 (64 FR
14308), NMFS listed as threatened the
Puget Sound (PS), Lower Columbia
River (LCR) and Upper Willamette River
(UWR) ESUs of west coast chinook
salmon (Oncorhynchus tshawytscha, or
O. tshawytscha) in Washington and
Oregon. By a final rule published on
March 25, 1999 (64 FR 14508), NMFS
listed as threatened the Hood Canal
Summer-run (HCS) and Columbia River
(CR) chum salmon ESUs (Oncorhynchus
keta, or O. keta) in Washington and
Oregon. By a final rule published on
March 25, 1999 (64 FR 14528), NMFS

listed as threatened the Ozette Lake ESU
of sockeye salmon (Oncorhynchus
nerka, or O. nerka) in Washington.
Those final rule listing notifications
describe the background of the listing
actions and provide a summary of
NMFS’ conclusions regarding the status
of the threatened coho, chinook, chum,
and sockeye salmon ESUs.

Section 4(d) of the ESA provides that
whenever a species is listed as
threatened, the Secretary shall issue
such regulations as he deems necessary
and advisable to provide for the
conservation of the species. Such
protective regulations may include any
or all of the prohibitions that apply
automatically to protect endangered
species under ESA section 9(a)(1).
Those section 9(a)(1) prohibitions, in
part, make it illegal for any person
subject to the jurisdiction of the United
States to take (including harass, harm,
pursue, hunt, shoot, wound, kill, trap,
capture, or collect; or to attempt any of
these), import or export, ship in
interstate commerce in the course of
commercial activity, or sell or offer for
sale in interstate or foreign commerce
any wildlife species listed as
endangered, without written
authorization. It is also illegal under
ESA section 9(a)(1) to possess, sell,
deliver, carry, transport, or ship any
such wildlife that has been taken
illegally. Section 11 of the ESA provides
for civil and criminal penalties for
violation of section 9 or of regulations
issued under the ESA.

Whether section 9(a)(1) prohibitions
or other protective regulations are
necessary and advisable is in large part
dependent upon the biological status of
the species and potential impacts of
various activities on the species. These
threatened species are likely to become
endangered species within the
foreseeable future. Their current
threatened status cannot be explained
by natural cycles in ocean and weather
conditions. NMFS has concluded that
threatened chinook, coho, chum,
sockeye, and steelhead are at risk of
extinction primarily because their
populations have been reduced by
human ““take”. West Coast populations
of these salmonids have been depleted
by take resulting from harvest, past and
ongoing destruction of freshwater and
estuarine habitats, hydropower
development, hatchery practices, and
other causes. “Factors for Decline: A
Supplement to the Notice of
Determination for West Coast
Steelhead” (NMFS, 1996) and ‘“Factors
Contributing to the Decline of Chinook
Salmon: An Addendum to the 1996
West Coast Steelhead Factors for
Decline Report” (NMFS, 1998)
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concludes that all of the factors
identified in section 4(a)(1) of the ESA
have played some role in the decline of
the species. It is necessary and advisable
then to apply the ESA section 9(a)(1)
prohibitions to these listed ESUs, in
order to provide for their conservation.

These listings have created a great
deal of interest among states, counties,
and others in adjusting their programs
that may affect the listed species to
ensure they are consistent with
salmonid conservation. Although the
primary purpose of state, local, and
other programs is generally to further
some activity other than conserving
salmon, such as maintaining roads,
controlling development, ensuring clean
water or harvesting trees, some entities
have adjusted one or more of these
programs to protect and conserve listed
salmonids. NMFS believes that with
appropriate safeguards, many such
activities can be specifically tailored to
minimize impacts on listed threatened
salmonids to an extent that makes
additional Federal protections
unnecessary for conservation of the
listed ESU.

NMFS, therefore, proposes a
mechanism whereby entities can be
assured that an activity they are
conducting or permitting is consistent
with ESA requirements and avoids or
minimizes the risk of take of listed
threatened salmonids. When such a
program provides sufficient
conservation for listed salmonids,
NMFS does not find it necessary and
advisable to apply ESA section 9(a)(1)
take prohibitions to activities governed
by those programs. In those
circumstances (see descriptions to
follow), additional Federal ESA
regulation through imposing the take
prohibitions is not necessary and
advisable because it would not enhance
the conservation of the listed ESUs. In
fact, declining to apply take
prohibitions to such programs likely
will result in greater conservation gains
for a listed ESU than would blanket
application of section 9(a)(1)
prohibitions, through the program itself
and by demonstrating to similarly
situated entities that practical and
realistic salmonid protection measures
exist. NMFS will monitor the activities
under a program where NMFS has
granted a “limit” on the application of
the ESA take prohibitions for
unexpected harm, as well as for harmful
activities resulting in take that do not
obey the requirements of the limit and,
therefore, are subject to NMFS ESA
enforcement. An additional benefit of
this approach is that NMFS can focus its
enforcement efforts on activities and
programs that have not yet adequately

addressed the conservation needs of
listed ESUs.

Substantive Content of Final Regulation

NMFS had previously proposed
protective regulations for three of the
salmonid ESUs subject to this final rule.
When NMFS first proposed the Oregon
Coast coho for listing (60 FR 38026, July
25, 1995), it proposed to apply the
prohibitions of ESA section 9(a)(1) to
that ESU. When NMFS first proposed
the LCR and SRB steelhead ESUs for
listing (61 FR 41541, August 9, 1996), it
also proposed to apply the prohibitions
of ESA section 9(a)(1) to those ESUs.
These proposed protective regulations,
however, were never finalized. NMFS
has since proposed application of the
section 9(a)(1) prohibitions for seven
listed steelhead ESUs (64 FR 73479,
December 30, 1999), and seven listed
salmonid ESUs (65 FR 170, January 3,
2000). This final rule applies the
prohibitions of ESA section 9(a)(1) to all
14 listed ESUs.

NMFS concludes that the prohibitions
generally applicable for endangered
species are necessary and advisable for
conservation of these listed ESUs.
Additionally, NMFS determines that
section 9(a)(1) prohibitions on listed
salmonids in the 14 listed ESUs need
not be applied when it results from a
specified subset of activities described
herein. These are activities that are
conducted in a way that contributes to
conserving the listed ESUs and where
NMFS determines that added protection
through Federal regulation is not
necessary and advisable for
conservation of an ESU. Therefore,
NMFS will now apply ESA section
9(a)(1) prohibitions to these 14
threatened salmonid ESUs, but will not
apply the take prohibitions to the 13
programs described in this document as
meeting that level of protection. Of
course, the entity responsible for any
habitat-related programs might equally
choose to seek an ESA section
10(a)(1)(b) permit, or be required to
satisfy ESA section 7 consultation if
Federal funding, management or
approval is involved. This final rule
does not impose restrictions beyond
those applied in other sections of the
ESA, but provides another option
beyond the section 7 and 10 tools to
authorize incidental take.

Working with state and local
jurisdictions and other resource
managers, NMFS has identified 13
programs and criteria for future
programs for which it is not necessary
and advisable to impose ESA section
9(a)(1) prohibitions because they
contribute to conserving the ESU. Under
specified conditions and in appropriate

geographic areas, these programs and
criteria include: (1) activities conducted
in accord with ESA incidental take
authorization; (2) ongoing scientific
research activities, for a period of 6
months from the publication of this
final rule; (3) emergency actions related
to injured, stranded, or dead salmonids;
(4) fishery management activities; (5)
hatchery and genetic management
programs; (6) activities in compliance
with joint tribal/state plans developed
within United States (U.S.) v.
Washington or U.S. v. Oregon; (7)
scientific research activities permitted
or conducted by the states; (8) state,
local, and private habitat restoration
activities; (9) properly screened water
diversion devices; (10) routine road
maintenance activities; (11) certain park
pest management activities; (12) certain
municipal, residential, commercial, and
industrial (MRCI) development and
redevelopment activities; and (13) forest
management activities on state and
private lands within the State of
Washington. The language which
follows describes each limit. These are
programs or criteria for future programs
where NMFS will limit the application
of the section 9(a)(1) prohibitions. More
comprehensive descriptions of each
limit and discussions regarding the
scientific basis for this final rule are
contained in “A Citizen’s Guide to the
4(d) Rule” (NMFS, 2000). In the future,
NMFS anticipates adding new limits for
more activities that are deemed
necessary and sufficient for the
conservation of the species.

NMFS emphasizes that these limits
are not prescriptive regulations. The fact
of not being within a limit does not
mean that a particular action necessarily
violates the ESA or this regulation.
Many activities do not affect these
species, and thus, need not be included
in the 13 limits listed earlier. The limits
describe circumstances in which an
entity or actor can be certain it is not at
risk of violating the take prohibitions or
of consequent enforcement actions,
because the take prohibitions would not
apply to programs or activities within
those limits. Jurisdictions, entities, and
individuals are encouraged to evaluate
their practices and activities to
determine the likelihood of take
occurring. NMFS can provide ESA
coverage through section 4(d) rules,
section 10 research and enhancement
permits, or incidental take permits; or
through section 7 consultations with
Federal agencies. If take is likely to
occur, then the jurisdiction, entity or
individual should modify its practices
to avoid take of a threatened species or
seek protection from potential ESA



42424

Federal Register/Vol. 65, No. 132/Monday, July 10, 2000/Rules and Regulations

liability through section 7, section 10, or
section 4(d) processes.

Jurisdictions, entities, and individuals
are not required to seek inclusion in a
section 4(d) limit from NMFS. In order
to reduce its liability, a jurisdiction,
entity, or individual may also
informally comply with a limit by
choosing to modify its programs to be
consistent with the evaluation
considerations described in an
individual limit. Finally, a jurisdiction,
entity, or individual may seek to qualify
its plans or ordinances for inclusion in
a limit by obtaining the 4(d) limit
authorization from the appropriate
NMFS Regional Administrator (see
ADDRESSES).

NMFS wishes to continue to work
collaboratively with all affected
jurisdictions, entities, and individuals
to recognize management programs that
conserve and meet the biological
requirements of salmonids, and to
strengthen other programs toward
conservation of listed salmonids. This
final rule may be amended to add new
limits on the take prohibitions, or to
amend or delete limits as circumstances
warrant.

State, county and local efforts such as
Clark, Cowlitz, Kitsap, the Puget Sound
Tri-County Initiative in Washington
state; and the City of Portland and
Clackamas County in Oregon are
working with NMFS to make their
ordinances and practices fish friendly
and to be adopted in future 4(d)
rulemaking. NMFS also acknowledges
the important progress being made by
Metro, the directly-elected regional
government in Portland, Oregon. NMFS
is enthusiastic about Metro’s current
planning efforts and encourages its
progress in regional planning to address
salmonid conservation.

NMFS acknowledges, and is
participating in, the State of
Washington’s Agricultural, Fish, and
Water negotiation process currently
underway in Washington State. The
process currently underway is intended
to address the requirements of the ESA
and the Clean Water Act (CWA). The
negotiations are designed to address
agricultural practices and processes
including but not limited to: Field
Office Technical Guides (FOTGs),
Comprehensive Irrigation District
Management Plans (CIDMP), Ditch
Maintenance Plans (DMPs) and
Pesticide Management as needed to
comply with ESA and CWA. It is
anticipated that completed FOTGs,
CIDMPs, DMPs, and Pesticide
Management, if acceptable to NMFS,
will be included in future ESA 4(d)
rulemaking.

NMEFS strongly encourages
comprehensive conservation planning
for programs at the state level. State
level conservation programs can be one
of the most efficient methods to
implement effective conservation
practices across the board and achieve
comprehensive benefits for listed fish
and their habitats. Other examples of
these state-based conservation programs
include the completed forestry
agreement in Washington state; ongoing
reviews of Oregon and California
forestry practices; and development of
coastal states’ shoreline management
programs. NMFS is working with
Washington State Department of
Ecology on development of a model
shoreline program. Alternatively, a local
jurisdiction seeks inclusion in a
limitation of the take prohibition by
adopting this model program, NMFS
expects to address the potential “take”
issues associated with the shorelines
program through an ESA section 7
consultation with the National Ocean
Service in the coming months. This may
obviate the need for a 4(d) limit for
shoreline-related activities under the
authority of the Department of Ecology.

Concurrent with this final rule, NMFS
is publishing a final rule describing a
limit on the section 9(a)(1) prohibitions
for actions in accord with any tribal
resource management plan that the
Secretary has determined will not
appreciably reduce the likelihood of
survival and recovery of a threatened
ESU (published elsewhere in this
Federal Register issue).

Following is a section entitled
“Notice of Availability”” which lists
seven documents referred to in the
regulation. The purpose of making these
documents available to the public is to
inform governmental entities and other
interested parties of the technical
components NMFS expects to be
addressed in programs submitted for its
review. These technical documents
provide guidance to entities as they
consider whether to submit a program
for a 4(d) limit. The documents
represent several kinds of guidance, and
are not binding regulations requiring
particular actions by any entity or
interested party.

For example, NMFS’ Viable Salmonid
Policy (VSP) paper referenced in the
fishery and harvest management limits
provides a framework for identifying
populations and their status as a
component of developing adequate
harvest or hatchery management plans.
This rule asks that FMEPs and HGMPs
“‘utilize the concepts of ‘viable’ and
‘critical’ salmonid population
thresholds, consistent with the concepts
contained in the [VSP paper].” Thus,

state fishery agencies preparing such
programs are put on notice of the
technical analysis needed to support
decisions within a program. Similarly,
NMFS’ Fish Screening Criteria
explicitly recognize that they are general
in nature and that site constraints or
particular circumstances may require
adjustments in design, which must be
developed with the NMFS staff member,
or authorized officer, to address site
specific considerations and conditions.
Finally, research involving
electrofishing comes within the
scientific research limit only if
conducted in accordance with NMFS’
Guidelines for Electrofishing. The
guidelines recognize that other
techniques may be appropriate in
particular circumstances, and NMFS
can recognize those as appropriate
during the approval process.

Of the state or local documents
referenced in the rules, two (Oregon
Department of Transportation’s (ODOT)
road maintenance program to govern
routine maintenance activities and
Portland Parks’ integrated pest
management program) are existing
programs already being implemented
that NMFS has found adequate and
made effective as limits. Those entities,
thus, need no further approval for the
programs. Other jurisdictions may come
within the road maintenance limit if
they use the ODOT program or provide
other practices found by NMFS to be
equivalent or more protective of
salmonids. The State of Washington’s
Forests and Fish Report will not trigger
a limit until the Washington Board of
Forestry adopts regulations that NMFS
finds are at least as protective as the
report. Thus, the report indicates a set
of conditions that will allow NMFS to
approve the limit, but recognizes that
the Board may design regulations that
are not identical to, but are at least as
protective as, the report language.

In sum, where the rule cites a
document, a program’s consistency with
the guidance is “sufficient” to
demonstrate that the program meets the
particular purpose for which the
guidance is cited. However, the entity or
individual wishing a program to be
accepted as within a particular limit has
the latitude to show that its variant or
approach is, in the circumstances where
it will apply and affect listed fish,
equivalent or better.

NMFS will continue to review the
applicability and technical content of its
own documents as they are used in the
future and make revisions, corrections
or additions as needed. NMFS will use
the mechanisms of the rule to take
comment on revisions of any of the
referenced state programs. If any of
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these documents is revised and NMFS
relies on the revised version to provide
guidance in continued implementation
of the rule, NMFS will publish in the
Federal Register a notice of its
availability stating that the revised
document is now the one referred to in
the specified 223.203(b) subsection.

Notice of Availability

The following is a list of documents
cited in the regulatory text of this final
rule. Copies of these documents may be
obtained upon request (see ADDRESSES).

1. Oregon Department of
Transportation (ODOT) Maintenance

Management System Water Quality
and Habitat Guide (June, 1999).

2. City of Portland, Oregon Parks and
Recreation Department Pest
Management Program (March 1997)
with Waterways Pest Management
Policy updated December 1, 1999.

3. State of Washington, Forests and
Fish Report (April 29, 1999).

4. Guidelines for Electrofishing
Waters Containing Salmonids Listed
Under the Endangered Species Act
(NMFS, 2000a).

5. Juvenile Fish Screen Criteria,
National Marine Fisheries Service,
Northwest Region, Revised February 16,
1995, with Addendum of May 9, 1996.

6. Fish Screening Criteria for
Anadromous Salmonids (January 1997).

7. Viable Salmonid Populations and
the Recovery of Evolutionarily
Significant Units. (NMFS, 2000b).

Copies of all references, reports,
related documents and ““A Citizen’s
Guide to the 4(d) Rule” (NMFS, 2000)
are also available upon request (see
ADDRESSES).

The limits on the take prohibitions do
not relieve Federal agencies of their
duty under section 7 of the ESA to
consult with NMFS if actions they fund,
authorize, or carry out may affect listed
species. To the extent that actions
subject to section 7 consultation are
consistent with a circumstance for
which NMFS has limited the take
prohibitions, a letter of concurrence
from NMFS will greatly simplify the
consultation process, provided the
program is still consistent with the
terms of the limit.

Applicability to Specific ESUs

In the regulatory language in this final
rule, the limits on applicability of the
take prohibitions to a given ESU are
accomplished through citation to the
Code of Federal Regulations’ (CFRs’)
enumeration of threatened marine and
anadromous species, 50 CFR 223.102.
For the convenience of readers of this
notice, 50 CFR 223.102 refers to

threatened salmonid ESUs through the
following designations:

(a) (1) Snake River spring/summer
chinook

(a) (2) Snake River fall chinook

(a) (3) Central California Coast coho

(a) (4) Southern Oregon/Northern
California Coast coho

(a) (5) Central California Coast
steelhead

(a) (6) South-Central California Coast
steelhead

(a) (7) Snake River Basin steelhead

(a) (8) Lower Columbia River
steelhead

(a) (9) Central Valley, California
steelhead

(a) (10) Oregon Coast coho

(a) (12) Hood Canal summer-run
chum

(a) (13) Columbia River chum

(a) (14) Upper Willamette River
steelhead

(a) (15) Middle Columbia River
steelhead

(a) (16) Puget Sound chinook

(a) (17) Lower Columbia River
chinook

(a) (18) Upper Willamette River
chinook

(a) (19) Ozette Lake sockeye

Summary of Comments in Response to
the Proposed Rules

Between January 10, 2000, and
February 22, 2000, NMFS held 25
public hearings to solicit comments on
the proposed ESA 4(d) rules: 7 in
Washington, 8 in Oregon, 3 in Idaho,
and 7 in California (64 FR 73479,
December 30, 1999; 65 FR 170, January
3, 2000; 65 FR 7346, February 14, 2000;
65 FR 7819, February 16, 2000). During
the 65-day public comment period,
NMEF'S received 1,146 written comments
on the proposed rules from Federal,
state, and local government agencies;
Indian tribes; non-governmental
organizations; the scientific community;
and individuals. In addition, numerous
individuals provided oral testimony at
the public hearings.

Based on these public hearings and
comments, NMFS now issues its final
protective regulations for these 14
salmon and steelhead ESUs. The
preamble section of this rule refers to
the prohibitions of ESA section 9(a)(1).
In addition to the commonly referred to
take prohibitions of section 9(a)(1)(B)
and 9(a)(1)(C), section 9(a)(1), also
includes prohibitions on the import,
export, sale, delivery, or transport in
interstate commerce of endangered
species. The public comments NMFS
received almost exclusively focused on
the section 9 take prohibitions. The
following comments and responses,
therefore, refer to the “take”

prohibitions of section 9(a)(1)(B) and
9(a)(1)(C), not to the other prohibitions
described in section 9(a)(1).
Accordingly, for the rest of this
preamble and in the regulation, the term
“prohibition” refers to the prohibition
of take within the 13 specified limits.

New information and a summary of
comments received in response to the
proposed rules are summarized as
follows.

Comments and Responses

Take Guidance

Comment 1: Some commenters stated
that a primary focus of the proposal was
to encourage development of local
tailor-made measures that protect
salmonids and they requested further
guidance on how their programs could
be included in future ESA 4(d) rules.

Response: Credible local initiatives
are indeed needed to help save these
species, and guidance on how local
programs can be included in 4(d) rules
is available in The ESA and Local
Governments: Information on 4(d)
Rules, May 7, 1999. In addition, NMFS
staff will be available to offer advice and
otherwise help individual jurisdictions
and entities ensure that their actions do
not take listed fish.

Comment 2: Some commenters
wanted a simplified process (e.g., a
“letter of approval” from NMFS staff)
for including local programs in future
ESA 4(d) rules.

Response: NMFS worked with state
and local authorities to identify several
categories of activities where local
programs can be certified to comply
with ESA requirements if they meet the
conditions described in the rule. This
simplified process would be available
for land-use development activities,
water diversion screening, road
maintenance, hatchery operations,
fisheries harvest, fisheries related
research, and habitat restoration
activities. Other governmental entities
are encouraged to step forward and
work with NMFS. First, to ensure that
local programs meet the salmon’s
biological requirements and the
mandates of the ESA, and second, to
streamline the administration of any
program.

Comment 3: A number of commenters
stated that the proposed take guidance
was too vague (e.g., guidance in the
limit for new urban density
development). Others commented that
the guidance was too prescriptive, and
still others stated that the guidance was
less stringent for some categories of
activities and more stringent for others.

Response: To be approved for a limit
from ESA take prohibitions, a program
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must conserve salmon and meet their
biological requirements. This criterion
is the same for all programs. These
species span the entire west coast from
coastal rainforests to arid inland areas to
high mountain regions nearly a
thousand miles from the ocean and,
thus, specific requirements will
naturally differ from place to place.
Some jurisdictions have asked for
NMFS’ help in learning how to avoid or
limit adverse impacts on these species.
General guidance is provided in this
rule. This final 4(d) rule addresses
concerns about vague guidance by
providing additional specificity and by
requiring that once specific programs
designed to meet NMFS’ criteria are
produced (and before determining
whether they are adequate), NMFS will
publish the proposed program for
review and comment.

Comment 4: Some commenters stated
that NMFS must wait to apply take
prohibitions until more specific
guidance is published on how other
programs can qualify for a limit on the
take prohibitions. Others requested that
NMEFS delay take prohibitions until
many more local programs were ready
to be included in an ESA 4(d) rule, or
that NMFS phase in the take
prohibitions as programs qualify for a
limit.

Response: These species are, by
definition, likely to become endangered
in the foreseeable future and undue
delay in protecting them would likely
increase the difficulty and expense of
recovering them. At the same time,
NMEFS recognizes these rules are novel
and complicated and some time is
needed for regulated parties to better
understand them. NMFS has balanced
these considerations by adopting a final
rule that puts needed regulations in
place within 60 days for the steelhead
ESUs and within 180 days for the
salmon ESUs, which allows a
reasonable period before they become
effective (6 months).

Comment 5: A few commenters
wanted NMFS to grant a grace period
from the take prohibitions to those
jurisdictions making good faith efforts to
conserve the species.

Response: The proposed rule already
states that while enforcement may be
initiated against activities that take
protected salmonids, NMFS’ clear
preference is to work with persons or
entities to promptly shape their
programs and activities to include
credible and reliable conservation
measures.

Comment 6: Some commenters asked
NMEFS to apply prohibitions against take
to all programs without exception.

Response: Any jurisdiction or
individual under United States
authority is subject to the take
prohibitions. Jurisdictions or
individuals wanting assurance that an
activity they are conducting or
permitting is consistent with ESA
requirements can be covered under a
section 7 consultation (if Federal
funding, authorization, or management
is involved), seek an ESA section 10
permit, or qualify for a limit under a
4(d) rule. To qualify for any of these
options, the activity must show that it
sufficiently conserves the listed species.

Comment 7: Some commenters
wanted NMFS to define the action types
and magnitudes that would constitute
illegal take. Others held that the array of
activities described in the proposed rule
that are “likely to injure or kill listed
salmonids” was overly inclusive and
discussed actions that exceeded NMFS’
authority to regulate. Still others
requested that NMFS assert that state
and local governments are not required
to use their regulatory authorities to
satisfy ESA requirements.

Response: It is NMFS’ policy to
increase public awareness of and
identify those activities that would or
would not likely injure or kill a
protected species. Take guidance
appearing at the end of this document
does just that. It is only possible in this
final rule to describe categories of
actions that may have adverse impacts
on fish and describe their consequences
(e.g., blocking fish from reaching their
spawning grounds, dewatering
incubating eggs, etc.). NMFS
understands that there is considerable
interest in knowing as much as possible
about what constitutes “take” and
changes have been incorporated in this
final rule to accommodate this interest.
Determining whether an individual
local program or activity is likely to
injure or kill a protected species will
require credible assessments that take
into account local factors and
conditions. Regarding the issue of
authority, regulations against killing or
injuring protected species apply to any
person subject to the jurisdiction of the
United States (section 9(a)(1) of the
ESA). The term “person” means an
individual, corporation, partnership,
trust, association, or any other private
entity; or any officer, employee, agent,
department, or instrumentality of the
Federal Government, of any State,
municipality, or political subdivision of
a State, or of any foreign government;
and State, municipality, or political
subdivision of a State; or any other
entity subject to the jurisdiction of the
United States (ESA section 3(12)).

Comment 8: A few commenters
requested that NMFS make clear that
“take” prohibitions would not be
violated unless a protected species were
injured or killed, and that
determinations of whether ““take” is
likely to occur will be handled on a
case-by-case basis.

Response: The term ‘“‘take” means to
harass, harm, pursue, hunt, shoot,
wound, kill, trap, capture, or collect, a
listed species or to attempt to engage in
any such conduct (ESA section 3(18)).
The term “harm” refers to an act that
actually kills or injures a protected
species (64 FR 215 (November 8, 1999).
Harm can arise from significant habitat
modification or degradation where it
actually kills or injures protected
species by significantly impairing
essential behavioral patterns, including
breeding, spawning, rearing, migrating,
feeding, or sheltering. After conducting
a self- assessment to determine whether
an activity is likely to ““take” a listed
species, persons or entities may choose
to adjust their program to avoid take, or
pursue ESA coverage through a section
10 permit, a section 7 consultation with
Federal agencies, or through a 4(d) rule.

Comment 9: Commenters requested
that adequate monitoring and oversight
be required to ensure that programs
included in an ESA 4(d) rule are
effective.

Response: A program is incomplete
without a mechanism to track its
implementation and effectiveness.
NMFS reiterates language in the
proposed rule which states that for any
program included in an ESA 4(d) rule,
“NMFS will evaluate on a regular basis
the effectiveness of the program in
protecting and achieving a level of
salmonid productivity and/or habitat
function consistent with the
conservation of the listed salmonids.” If
a program does not meet its objectives,
NMFS will work with the relevant
jurisdiction to adjust the program
accordingly. If the responsible entity
chooses not to adjust the program
accordingly, NMFS will publish
notification in the Federal Register and
announce that the program will no
longer be free from ESA take
prohibitions because it does not
sufficiently conserve listed salmonids.

Comment 10: There were a number of
requests for NMFS to grant limits on the
take prohibitions to additional
programs. Examples included, the
Natural Resources Conservation
Service’s FOTGs, California’s Lake and
Streambed Alteration Program, Oregon
Concrete and Aggregate Producer’s
suggestions for a limit focused on
Department of Geology regulation,
Washington’s Tri-County initiative, and
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The Oregon Plan for Salmon and
Watersheds.

Response: The ESA 4(d) rule provides
an option for state and other
jurisdictions to assume leadership for
species conservation at the state and
local level over and above the
conventional tools for processing state
and local conservation planning under
the ESA through section 7 consultations
and section 10 permitting. NMFS is
assembling all the Federal, tribal, state,
and local programs needed to save
salmonids and has offered to collaborate
with any entity interested in this 4(d)
option. NMFS is especially interested in
state-level conservation efforts because
state-level programs tailored to meet the
needs of the listed stocks can be a very
efficient and comprehensive method to
provide for the conservation of listed
stocks and their habitat. A number of
state and local entities have stepped
forward to work with NMFS and we are
anxious to work with them. However,
limits that were not outlined in the
proposed rule for public comment will
have to be dealt with in a future
amendment.

Comment 11: Commenters requested
that NMFS clarify that activities
conducted pursuant to an approved
state or Federal permit are free from the
ESA section 9 take prohibitions.

Response: Activities conducted
pursuant to an approved state or Federal
permit are subject to take prohibitions.
Individual programs can seek relief from
any take liability through a section 7
consultation, a section 10 permit
process, or a program approved under a
4(d) limit.

Comment 12: Commenters argued that
the nature of some programs (e.g., road
construction, gravel mining, water
withdrawals, levee construction, and
certain development) should disqualify
them from consideration for limits on
take prohibitions under an ESA 4(d)
rule.

Response: Under the proposal, all
programs must fulfill the same standard
to be included in an ESA 4(d) rule (i.e.,
they must conserve the species and
meet their biological requirements). The
important issue here is that threatened
salmonids need meaningful, practical,
and reliable conservation measures.
Some programs will naturally have
more difficulty meeting that standard
than others. The ESA 4(d) rule simply
applies the take prohibitions and allows
for the development and
implementation of conservation
measures.

Comment 13: Several commenters
suggested that the use of pesticides and
herbicides should be considered a
resource management tool and,

therefore, be included as a limit by
NMEFS in the 4(d) rule. Several
commenters argued that the proposed
take guidance violates the Federal
Insecticide, Fungicide and Rodenticide
Act (FIFRA) and, thereby, trespasses
unlawfully into Environmental
Protection Agency (EPA) authorities and
violates the take exemption provided for
FIFRA-registered pesticides.

Response: NMFS acknowledges that
some view the current use of pesticides
as essential to successful commercial
crop production on agricultural lands,
certain types of habitat restoration
projects, and dealing with invasive
exotic species. NMFS does not currently
have specific information on the
potential effects on listed salmonids of
the very large number of pesticide
products currently in use. Accordingly,
NMFS is not able to conclude that the
otherwise lawful use of these products
is sufficiently benign to warrant an
explicit limitation of the take
prohibition in this rule. NMFS,
therefore, has not incorporated such a
limit.

For the same reason, NMFS is also
unable to make an affirmative finding
that the otherwise-lawful use of these
products may cause harm to listed
salmonids in potential violation of this
final rule.

NMFS will continue to conduct
scientific research into the potential for
adverse effects upon salmonids of a
variety of pesticides. NMFS intends to
work closely with EPA and state
authorities which have primary
responsibility for ensuring the proper
use of these products under relevant
Federal and state regulatory regimes.
Should information come forward to
suggest that the otherwise lawful use of
a pesticide harms or injures listed
salmonids and might be in violation of
this rule, NMFS anticipates addressing
the concern through a section 7
consultation with EPA, NRCS, or United
States Fish and Wildlife Service (FWS)
as appropriate, or corresponding
discussions with responsible state
authorities. NMFS prefers this approach
rather than use its enforcement
authorities against an individual
applicator for the otherwise-lawful use
of the pesticide. Similarly, if NMFS,
with due consideration of any more
restrictive state requirements for a
pesticide’s use, finds that a limitation
on the prohibition against take for the
use of selected pesticides is necessary
and advisable for the conservation of
listed salmonids, it may amend this rule
accordingly. Through such a
programmatic approach, NMFS believes
that it will be able to achieve an orderly
and comprehensive analysis of the use

of pesticides and their effects on listed
salmonids.

Comment 14: A few commenters
argued that ESA Habitat Conservation
Plans (HCPs) should not be free from
take prohibitions under a 4(d) rule.

Response: A section 10 incidental
take permit (issued after analyzing the
accompanying habitat conservation
plan) authorizes a specified level of
take. Including incidental take permits
in the first limit of this rule is, thus,
consistent with the structure and intent
of the ESA.

Comment 15: A few commenters
requested that NMFS prescribe
standards (temporary or otherwise) for
agricultural activities to be included in
an ESA 4(d) rule.

Response: Different entities (including
agricultural interests) have expressed a
strong preference for standards
developed at the local level (not one-
size-fits-all standards). The 4(d) rule
was written to foster local interest and
support tailor-made programs and
NMEFS stands ready to work with any
interested entity in forging such
standards. On the issue of agricultural
practices in particular, NMFS is
working with a number of agricultural
entities to explore conservation
practices which might contribute to the
conservation of salmonids and their
habitats, and is hopeful that these
discussions will yield further details on
proper conservation practices to help
conserve salmon.

Comment 16: A few commenters
asked NMFS to work closely with FWS
to clarify each other’s roles to establish
universal standards that cover all listed
species.

Response: The two services do work
closely together on ESA
implementation. For example, NMFS
and FWS share identical definitions of
“harm” and the proposed rule does state
that ““as it evaluates any program against
the criteria in this rule to determine
whether the program warrants a
limitation on take prohibitions, NMFS
will coordinate closely with FWS
regional staffs.” This comment,
however, is well taken and NMFS will
continue to work closely with FWS to
coordinate and streamline ESA
implementation. NMFS notes that it is
commonly requested to distinguish
biological requirements of salmonids
from biological requirements of other
species (some under the jurisdiction of
FWS).

Comment 17: Commenters asked
NMFS to establish a funding mechanism
(e.g., an escrow account) to support
habitat restoration activities.

Response: Millions of dollars in
Federal funding have been granted to
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state programs that fund specific habitat
restoration projects. NMFS will
continue to support funding for these
programs in the future.

Comment 18: Several commenters
argued that current conditions are a
result of past practices, not current
practices. They believed that NMFS has
failed to justify why the little remaining
habitat is important to listed fish and
failed to provide detailed scientific
rationale to support the agency’s
contention that certain activities (e.g.,
urban development) result in take.

Response: NMFS disagrees. The list of
examples in this final rule (see Take
Guidance) as well as those provided in
the proposed rule give general guidance
on the types of current activities that are
very likely to take threatened salmonids.
While not exhaustive, this list was
based on direct experience with
managing salmonid populations in their
natural environment and a thorough
understanding of the scientific
literature. The ESA listing process for
these threatened salmonids has
documented the decline of salmonid
populations in the four western states
and has identified the historic and
current causes of these declines. The
commenters correctly note that past
practices have caused the decline of
salmonid populations; however, current
human activity can also kill or injure
listed salmonids. Development and
other human activities within riparian
areas or elsewhere in the watershed
alter the properly functioning condition
of riparian areas. These activities can
alter shading (and hence stream
temperature), sediment transport and
supply, organic litter and large wood
inputs, bank stability, seasonal
streamflow regimes, and flood
dynamics. The natural functions of
riparian areas and the ways in which
human activities affect those processes
and functions are described in the
publication entitled “An Ecosystem
Approach to Salmonid Conservation”
(NMFS, 1996).

Comment 19: Some commenters
requested maps of ““sensitive resource
sites” at a large scale so local
jurisdictions that deal with small land
parcels may use them. Some
commenters stated that NMFS should
focus on areas where redds or fish are
actually present, not on general
definitions such as “spawning gravels.”

Response: NMFS acknowledges the
value of producing maps that identify
resource sites important for the different
salmonid life cycle stages. NMFS will
continue to work with state entities,
local jurisdictions, co-managers and
citizens to increase our knowledge of
threatened salmonids. NMFS will also

continue to increase its own capabilities
for mapping resource areas and
watersheds. Because there were so many
comments requesting that NMFS
identify which activities have a high
likelihood of resulting in take and will
be priorities for enforcement action, the
take guidance has been revised to focus
on high risk activities. The language
referring to “spawning gravels” has,
therefore, been removed.

Comment 20: One commenter
requested that NMFS add the word
“intentional” to clarify the take
guidance regarding promotion of
predator populations associated with
habitat alterations.

Response: NMFS must respectfully
disagree. Whether the action is
intentional or unintentional, NMFS
considers habitat alterations that
promote predation on listed species to
be undesirable. Such actions may in fact
cause injury or harm to listed
salmonids.

Comment 21: Several commenters
recommended adding sediment
discharge to the list of toxic chemicals
and other pollutants that are very likely
to injure or kill salmonids. Other
commenters requested that NMFS
clarify which chemicals and pollutants
it is referring to in this section.

Response: NMFS refers to toxic
chemicals or other pollutants being
discharged or dumped and then gives
examples by listing sewage, oil,
gasoline, and others. Sedimentation
from timber harvest and other land use
activities may plug the interstitial
spaces in gravel spawning areas
reducing salmon egg survival during
their incubation period as well as many
other deleterious effects. Based on these
comments and the fact that sediment
discharge may harm listed salmonids by
physically disturbing or blocking
streambed gravels, NMFS added soil
disturbances to the list of actions that
are likely to kill or injure salmonids.

Comment 22: One commenter urged
NMEFS to add language in the activity
category dealing with the chemical and
pollutant discharge or dumping to
recognize that take can also occur when
these activities are carried out with a
valid permit. Another commenter
recommended that NMFS clarify which
permits are considered “valid,” and one
commenter stated that this potential
“take” should only apply to waters
supporting the listed salmonids.

Response: NMFS agrees that chemical
and pollutant discharge may take listed
fish whether or not there is a valid
permit for the discharge. In order to
clarify this point, NMFS has deleted the
words ‘“particularly when done outside
of a valid permit for the discharge” from

the take guidance. Regarding the
suggestion that take prohibitions should
only be applied to waters supporting
listed salmonids, the take guidance
applies throughout the ESU for the
listed species whether or not there are
salmonids present in individual rivers
or streams.

Comment 23: One commenter noted
that the introduction of non-native
species likely to prey upon or displace
listed species should be expanded to
include non-native species that may
adversely affect salmonid habitat.

Response: NMFS agrees that non-
native species may alter salmonid
habitat to such an extent that the habitat
may no longer provide all the functions
and characteristics that support listed
salmonids. The take guidance language
now reflects this suggestion.

Comment 24: Numerous commenters
argued for language changes and
refinements in the descriptions of
actions that may injure or kill listed
salmonids. The first suggestion is to
expand the list of ways fish passage can
be blocked to include human-induced
physical, chemical, and thermal
blockages.

Response: NMFS has revised the take
guidance to address this comment and
to clarify its enforcement priorities.

Comment 25: Several commenters
suggested adding language to the list of
activities “very likely to injure or kill
salmonids” to address activities that
further contribute to or maintain water
quality impairments in those water
bodies on the 303(d) list of the CWA.

Response: NMFS agrees that this is an
important issue and that activities that
degrade water quality or maintain
degraded conditions can injure listed
species. This issue is already addressed
in the section on discharging or
dumping toxic chemicals or other
pollutants into water or riparian areas
and in the language changes discussed
in the previous comment.

Comment 26: Some commenters
urged NMFS to state that water
withdrawals can affect salmonids in
more ways than adversely modifying
spawning and rearing habitat. One
commenter also requested that NMFS
note that water withdrawals can
adversely affect groundwater by
capturing flow that might otherwise
discharge to surface waters.

Response: NMFS considers
“spawning, rearing, and migrating” to
be “essential behavioral patterns.” The
word “migrating”” will be added to the
take guidance regarding water
withdrawals. Regarding the second
comment about the potential impact of
water withdrawals on groundwater and
surface water, NMFS cannot provide
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further detail in this take guidance
because the actual impacts of a given act
depend on situation-specific conditions.

Comment 27: Several commenters
asked NMFS to expand the discussion
of impacts arising from water diversion
and flow discharges to include impacts
other than changes in stream
temperature.

Response: NMFS agrees that water
diversions and discharge may have
other deleterious effects on salmonid
habitat. These may include impacts on
sediment transport, turbidity, and
stream flow alterations. The actual
likelihood that these actions would
result in take depends on situation-
specific conditions. Based on public
comments, the take guidance in the final
rule has been revised to clarify NMFS’
intent regarding which activities are
very likely to injure or kill salmonids
and to identify priorities for NMFS
enforcement action.

Comment 28: Several commenters
recommended moving the topics ‘“water
withdrawals” and “violation of federal
or state CWA discharge permits”” from
the section where actions may injure or
kill listed fish to the section where
actions are “‘very likely to injure or kill
salmonids.”

Response: NMFS has revised the take
guidance. One change is that water
withdrawals have been added to the list
of activities that are very likely to injure
or kill salmonids. However, the
likelihood that take will actually occur
depends on the individual action. The
issue of actions that violate Federal and
state CWA discharge permits is not
specifically addressed in the new take
guidance language.

Comment 29: One commenter urged
NMFS to consider land use activities
that affect more than just salmonid
habitat. They highlighted the fact that
adverse effects include impacts on
floodplain function, natural hydrologic
patterns, riparian function, and water
quality. They also recommended
expanding the list of land use activities
identified in the proposed rule.

Response: In a section of the preamble
of the proposed rule entitled Aids for
Understanding the Limits on the Take
Prohibition, under Issue 2: Population
and Habitat Concepts, NMFS describes
properly functioning habitat conditions
that create and sustain the physical and
biological features essential to
conserving the species. These habitat
conditions recognize the importance of
floodplain function and channel
migration and emphasize the dynamic
nature of natural systems. NMFS
intends the term ““salmonid habitat” to
be consistent with the habitat functions
and processes described in the Habitat

Concepts preamble language. NMFS
recognizes that different types of land
use activities can impact salmonid
habitat to such an extent that take may
occur. Language has been added to the
revised take guidance to address
floodplain gravel mining and floodplain
development.

Comment 30: Several commenters
argued that the take guidance needs to
be clarified so that the public can
understand what NMFS means in its
different categories of take.

Response: NMFS agrees that the take
guidance language in the proposed rule
caused confusion about which activities
can result in take and what actions will
be priorities for enforcement. NMFS has
revised the take guidance section to
focus on those activities that are very
likely to injure or kill salmonids.

Comment 31: One commenter
suggested amending the proposed
language concerning take due to water
withdrawals by using Oregon
Department of Fish and Wildlife
(ODFW) minimum flows to regulate
water withdrawals.

Response: NMFS does not reference
specific state, local, or private
regulations or programs that might
prevent take because there is such a
large number of programs (and partial
programs) in the different states that
could be cited. Absent a program
approved under section 7 or 10 of the
ESA or under this rule, individual
jurisdictions and private entities will
need to develop, adopt, and implement
programs that prevent take.

Comment 32: One commenter
suggested that NMFS clarify its intent
by using the language ““actually impact
water quality” in the context of take
occurring due to violations of Federal or
state CWA discharge permits.

Response: NMFS notes the comment.
However, due to changes in the final
rule’s take guidance language, this
specific category of activity has been
eliminated.

Comment 33: Some commenters
asserted that rural areas were unfairly
singled out for engaging in activities
that take listed species while urban
areas were given ESA 4(d) limits.

Response: NMFS applies the
prohibition against take uniformly
across the landscape encompassed by
the threatened species’ ESUs. This take
prohibition applies equally to rural
areas and urban areas and the take
guidance identifies activities that can
occur in urban and rural areas. Limits
on the take prohibitions were given to
complete programs that were shown to
conserve salmon and steelhead.

Comment 34: One commenter asked
that NMFS clarify the relationship

between take avoidance and the
designation of critical habitat.

Response: Critical habitat is a
geographic description of the areas
essential for a species’ conservation.
These designations highlight important
habitat features as well as management
actions that may require special
management considerations. Take
avoidance relates to critical habitat in
that special management actions taken
(or authorized) by Federal agencies must
avoid adversely modifying critical
habitat.

Viable Salmonid Populations (VSP)

Comment 35: Several commenters
said that NMFS should not base policy
on a document that is not complete and
has not been reviewed in its final form.

Response: Comments on the
December 13, 1999, VSP draft were
solicited from over 50 peer reviewers
plus tribal and state co-managers. In
addition, the document has been
available for public comment since the
draft ESA 4(d) rules were released. We
have received approximately 20 peer
and co-manager reviews, plus numerous
public comments. These reviews,
particularly those from peer-reviewers,
have generally been very positive, and
the document will require little
substantive revision before publication
as a NOAA Technical Memorandum in
June of 2000.

Comment 36: Several commenters
stated that populations are generally
smaller than a “distinct population
segment” as defined in the ESA and
NMEFS has “gone too far” in proposing
protection of individual populations.

Response: In applying the VSP
principles, NMFS does not mean to
require equal protection of every single
population. The unit requiring
protection under the ESA is a “distinct
population segment” (i.e., ESU).
Therefore, it is the ESU that NMFS must
ensure has a minimal risk of extinction.
A population is the appropriate
biological unit for scientifically
evaluating salmonid extinction risk. The
status of an ESU can be determined in
large part by analyzing the individual
populations that constitute the ESU, and
determining how their individual
statuses combine to affect ESU viability.

Comment 37: Many commenters said
that VSP is too vague to be
implemented.

Response: Where possible, NMFS has
endeavored to provide numerical
guidelines for viability thresholds.
However, VSP generally does not
provide generic quantitative criteria that
can be applied to all salmonid
populations because the thresholds vary
by species and location. This means that
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applying the VSP principles will require
population- and ESU-specific
evaluations. This will not be very
satisfying to managers looking to VSP
for “the answer,” but is the only
scientifically sound course at this time.
NMFS will continue to explore whether
generic guidelines (or modeling
approaches) may be appropriate for
some criteria (e.g., minimum population
size), but this requires further analysis
and will not be a part of the VSP paper
finalized in June. As geographically-
specific VSP applications are
completed, more general numerical
guidelines may be possible.

Comment 38: Several commenters
noted that NMFS does not define the
relationship of the VSP terms “viable”
and “critical” to the ESA terms
“threatened” and ““endangered.”

Response: The VSP paper does not
attempt to define ‘“‘threatened” and
“endangered” under the ESA. Defining
“threatened” and “endangered”’
requires policy decisions about the
acceptable levels of risk to an ESU that
the VSP concept does not address. It is
also important to note that the terms
viable and critical in VSP are often
applied to populations, whereas the unit
of interest with regard to the ESA is the
ESU.

Comment 39: Several commenters
wanted the effects of potential actions to
be evaluated on scales other than the
population (some desired smaller, some
larger).

Response: Although a population is
the appropriate unit for studying many
biological processes, it may also be
appropriate to evaluate management
actions that affect units at smaller or
larger spatial and temporal scales. For
example, ocean harvest plans may affect
multiple populations, while a habitat
restoration plan only affects a small
portion of a single population’s habitat.
The VSP concept does not preclude
establishing goals at these different
scales. However, management actions
ultimately need to be related to
population and ESU viability.

Comment 40: Several commenters
said that VSP does not adequately
consider the importance of freshwater
habitat.

Response: VSP does not attempt to
establish the habitat requirements for
recovering populations. Habitat criteria
are captured, generally, in the concept
of Properly Functioning Conditions
(PFQC) discussed within this rule.

Comment 41: A few commenters said
that VSP does not consider important
components of recovery planning, such
as ecological interactions.

Response: The VSP concept attempts
to describe the population level

attributes of viable salmonid
populations; it does not prescribe how
to recover populations. Recovery will
require the entire suite of factors that
impact salmon throughout their life
cycle to be considered and evaluated—
including ecological interactions and
habitat needs. These are important
issues that will need to be dealt with
during recovery planning.

Comment 42: Several commenters
said that data needed to evaluate VSP
parameters will not be available and,
therefore, VSP concepts cannot be
applied.

Response: Data will generally not be
available to thoroughly evaluate every
VSP parameter. In developing the VSP
guidelines, NMFS tried to consider all
the processes that need to be evaluated
in order to determine a population’s
status. If all of these processes cannot be
evaluated, the VSP guidelines suggest
the type of data that need to be
collected. If a VSP guideline cannot be
evaluated, managers must explicitly
recognize the uncertainty associated
with current management decisions
because of a data-poor environment.
The fact that VSP facilitates this
recognition is, in itself, a valuable
contribution.

Comment 43: A few commenters said
that VSP makes several references to
“historic conditions” for evaluating
population status, but does not define
the time frame for “historic.”

Response: Historic conditions are
used as a reference point in evaluating
population status because under historic
conditions populations were assumed to
have been viable. The time frame, then,
refers to a period in time where the
population or ESU was considered self-
sustaining and may represent different
eras for different groups of fish.
However, it should be noted that while
historical data can be a valuable tool in
evaluating population status, it should
not suggest that NMFS will require all
populations to be at historic levels in
order to be viable. The value placed on
historic data and the relationship
between recovery goals and historic
levels will be ESU- and population-
specific.

Comment 44: One commenter argued
that given the high levels of uncertainty
associated with the ESU viability
guidelines, the default assumption
should be that all populations need to
be viable in order to produce a viable
ESU.

Response: This seems to be an
appropriately precautionary approach,
but responses to uncertainty entail
policy decisions that can only be made
after carefully analyzing a specific
situation.

Comment 45: One commenter said
that by defining populations, VSP
claims that straying always has negative
effects on viability.

Response: In the process of
identifying populations, there is no
blanket assumption that straying has a
negative effect on viability. Straying is
a natural process, and appropriate levels
of straying within and among viable
populations will depend on a balance
between the risks and benefits of
straying. Indeed, the VSP document
acknowledges the potentially critical
role that straying plays in extinction and
recolonization dynamics among
salmonid subpopulations and
populations. It should also be noted that
human factors (such as stock transfers,
blockage of migratory routes, and other
habitat alterations) have the potential to
increase rates of genetic exchange by
one to two orders of magnitude over
historic levels. These changes are
unlikely to be beneficial.

Comment 46: Several commenters
stated that VSP does not consider
certain factors to be important when
evaluating population status. These
factors included (1) marine-derived
nutrients, (2) diversity, (3) temporal and
spatial structure, and (4) genetic drift.

Response: These topics are covered in
the current draft of the VSP document,
and some topics may be clarified or
expanded during the revision process.

Comment 47: A few commenters said
that in evaluating VSP parameters,
juvenile fish counts should be
considered as well as (or instead of)
adult spawner counts.

Response: Although the VSP paper
discusses using juvenile fish counts, the
guidelines generally focus on adult
spawners counts—and not other life
stages—because spawner count data sets
are prevalent throughout the region and
they can be related to the extensive
body of conservation biology principles
with relative ease. However, NMFS does
not go into great detail on monitoring
and evaluation programs and should
consider any scientifically defensible
strategy that allows population status to
be evaluated. In some cases, it may be
more feasible to collect data on
juveniles than adults and it may be
possible to assess population viability
based primarily on juvenile counts.
However, the population evaluation
would still need to address the
principles outlined in VSP regarding all
four parameters (i.e., abundance,
productivity, spatial structure, and
diversity).

Comment 48: One commenter said
NMFS does not take an ‘“‘ecosystem
approach.”
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Response: 1t is true that VSP focuses
only on Pacific salmonid populations
and the ecological processes that
directly or indirectly affect them. The
paper does not deal explicitly with
other species or ecosystem processes
that do not affect salmonids. However,
given the large geographic scale and the
presumed keystone role of salmonids in
many ecosystems, an ‘“‘ecosystem
approach” is likely to emerge. Defining
the management processes that may
support an “‘ecosystem approach” is
outside VSP’s scope and intent.

Comment 49: One commenter said
that VSP is a framework, not a
benchmark, and asserted that the states
should have the latitude to develop
some of their own benchmarks within
this framework.

Response: As noted in a previous
response, VSP generally does not
provide generic quantitative criteria.
Quantitative criteria will be required in
setting recovery goals for specific ESUs.
In some contexts (often in reference to
broad landscapes), the standard is
expressed as ‘‘seeking to attain or
maintain PFC.” “Contribute to PFC” is
a phrase often used in reference to near-
term actions that put habitat on a course
to attain PFC over time and is consistent
with the standard. Finally, in some
circumstances (often in referring to
more site-scale decisions), the standard
may be expressed as ‘“not precluding
PFC.” There is no distinction in practice
between these expressions of the
standard.

Evaluating Habitat Conditions—Properly
Functioning Conditions (PFC)

Comment 50: Several commenters
opined that PFC should be more clearly
defined. Others suggested that specific
numeric criteria be included.

Response: Both the preamble and rule
texts have been modified to more clearly
define PFC and its central role in habitat
evaluations. Proper functioning
conditions create and sustain over time
the physical and biological
characteristics that are essential to
conservation of the species, whether
important for spawning, breeding,
rearing, feeding, migration, sheltering,
or other functions. Habitat-affecting
processes include, but are not limited to
vegetation growth, bedload transport
through rivers and streams, rainfall
runoff patterns, and river channel
migration. The concept of proper
function recognizes that natural patterns
of habitat disturbance, such as through
floods, landslides and wildfires, will
continue.

NMFS measures conditions on the
landscape to evaluate whether and how
PFC is likely to be affected, attained or

maintained by an activity. The
indicators vary between different
landscapes based on unique
physiographic, geologic or other
features. Although the indicators used
to assess functioning condition may
entail instantaneous measurements,
they are chosen, using the best available
science, to detect the health of
underlying processes, not static
characteristics.

The scope of any given activity is
important to NMFS’ analysis. The scope
of the activity may be such that only a
portion of the habitat forming processes
in a watershed are affected by it. For
NMEFS to find that an activity is
consistent with the conservation of the
listed salmonids, only the effects on
habitat functions that are within the
scope of that activity will be evaluated.
For example, an integrated pest
management program may affect habitat
forming processes related to clean
water, but have no effect on physical
barriers preventing access by fish to a
stream.

NMFS’ evaluation of an activity
includes an analysis of both direct and
indirect effects of the action. “Indirect
effects” are those that are caused by the
action and are later in time but are still
reasonably certain to occur. They
include the effects on species or critical
habitat of future activities that are
induced by the original action and that
occur after the action is completed. The
analysis also takes into account direct
and indirect effects of activities that are
interrelated or interdependent with the
proposed action. “Interrelated actions”
are those that are part of a larger action
and depend on the larger action for their
justification. “Interdependent actions”
are those that have no independent
utility apart from the action under
consideration. NMFS has published an
extensive discussion of the effects of
activities in its Consultation
Handbook—Procedures for Conducting
Consultation and Conference Activities
Under section 7 of the Endangered
Species Act (March, 1998).

Though there is more than one valid
analytical framework for determining
effects of an activity, NMFS has
developed an analytic methodology it
has documented in a Matrix of
Pathways and Indicators (MPI; often
called “The Matrix”’). The MPI can help
NMFS and others identify any risks to
PFC. The pathways for determining the
effects of an action are represented as
six conceptual groupings (e.g., water
quality, channel condition, and
dynamics) of 18 habitat condition
indicators (e.g., temperature, width/
depth ratio). Default indicator criteria
(mostly numeric, though some are

narrative) are laid out for three levels of
environmental baseline condition:
properly functioning, at risk, and not
properly functioning. The effect of the
action upon each indicator is classified
by whether it will restore, maintain, or
degrade the indicator.

The MPI provides a consistent, but
geographically adaptable, framework for
effects determinations. The pathways
and indicators, as well as the ranges of
their associated criteria, are amenable to
alteration through the process of
watershed analysis. The MPI, and
variations on it, are widely used in
consultations under Section 7 of the
ESA on the effects of federal actions and
will be similarly used to evaluate
activities pursuant to this rule. The MPI
is also used in other venues to
determine baseline conditions, identify
properly functioning condition, and
estimate the effects of individual
management prescriptions. While this
assessment tool originally was
developed to address forestry activities,
NMFS intends to work with state, tribal,
and other experts to facilitate its use in
other ecological settings such as lakes,
estuaries and urban settings.

Comment 51: One commenter
objected that the conservation standard
for PFC was “‘jeopardy” or survival,
which is inadequate for ESA 4(d) rules
and for recovery.

Response: PFC is not calibrated to
provide for population persistence at
some level less than full recovery, nor
does NMF'S believe that the best
available science holds out the
possibility of such an incremental
approach to habitat conservation. Land
and resource managers are required to
demonstrate that their proposed
activities will allow for the recovery of
all essential functions of salmon habitat.

Comment 52: Several letters
addressed the applicability of the
“properly functioning conditions”
concept to urban settings and
questioned whether PFC could ever be
attained in urban environments.

Response: It is widely recognized that
urbanization alters the hydrologic
behavior of once unpaved, undeveloped
lands. Within this context, common
goals for the management of urban
landscapes include controlling
stormwater runoff and protecting water
quality. An urban watershed can
become properly functioning if the
ecological functions essential for listed
salmonids within the watershed—such
as storage, attenuation of peak flows,
and water quality mitigation—can be
restored by increasing watershed storage
and providing buffers to attenuate water
quality problems emanating from urban
landscapes. In this context, the PFC goal
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is to restore the hydrologic function in
the urban watershed by modifying peak
flow events, providing storage,
protecting water quality and habitat,
and allowing passage.

Comment 53: One commenter stated
that the draft VSP concept and NMFS’
established PFC approach were
inconsistent.

Response: The VSP concept is being
developed to serve as a population
management analog to PFC’s role in
evaluating habitat-affecting actions. The
intent of VSP is to serve as a consistent
conservation standard, equivalent to
PFC, that can be applied in diverse
analyses. The VSP emphasizes
measurable fish population parameters
because that is how fish harvest and
culture activities’ environmental effects
are most immediately and evidently
expressed. Conversely, PFC indicators
are typically physical habitat
characteristics because they most
readily and measurably show the effects
of land and water management regimes.
In essence, PFC is a description of
conditions that support salmonid
productivity at a viable level. However,
because the standards are applied at
widely different geographic scales,
NMFS cannot currently describe the
quantitative relationships between fine-
scale habitat characteristics and salmon
population levels. Though the two
approaches measure effects on different
salmonid biological requirements, they
consistently strive toward the same end:
determining the effects of various
activities, placing them in the context of
the species’ life histories, and using that
data to ascertain the best means of
recovering the salmon.

Legal/National Environmental Policy
Act (NEPA)/Reg Flex/Direct Take

Comment 54: Commenters asserted
that the proposed rule exceeds NMFS’
authority, either by reaching too far in
protections or failing to meet ESA
mandates by not being protective
enough. Many commenters raised
questions about the legal standards
underlying limits and about the
relationship between section 4(d) and
section 7 consultations or section 10
habitat conservation plans. Several
asserted that the standards for all three
functions should be the same; others
emphasized that the standard for 4(d) is
more protective, stating that it must
conserve the listed species.

Response: Many of those comments
focus more on the limits provided than
on the legally enforceable outcome of
the rule (the take prohibitions). This
response will first set forth in a general
fashion the basis for this final rule, and
then respond to the remainder of legal

issues that are not included in the
overall description.

First, section 4(d) regulations are
those “necessary and advisable to
provide for conservation” of the
threatened salmonids. This final rule
imposes one major regulatory
prohibition (in addition to the less
significant prohibitions of section
9(a)(1) or interstate commerce and
import/export): that is, that actors are to
avoid taking threatened salmonids of
the 14 listed ESUs. The take
prohibitions are what the ESA imposes
by statute to protect endangered species
and, if perfectly implemented, would
provide the most protection possible.
There is no question but that take
prohibitions “provide for the
conservation” of the species.

Nor can there be any real question
about the advisability of imposing take
prohibitions at all. NMFS’ listings were
based on findings that the ESUs are at
risk and specifically that there are
factors (set forth in ESA section (4(a)(1))
that have caused and are continuing to
cause the listed ESUs’ populations to
decline. See “Factors for Decline: A
Supplement to the Notice of
Determination for West Coast
Steelhead” (NMFS, 1996); Coastal Coho
Habitat Factors for Decline and
Protective Efforts in Oregon” (NMFS,
1997), and ““Factors Contributing to the
Decline of Chinook Salmon: An
Addendum to the 1996 West Coast
Steelhead Factors for Decline Report”
(NMFS, 1998). Many of these factors
(habitat destruction, overutilization,
inadequate regulatory systems) are state,
local, or private, and have no link to
Federal actions. Prohibiting take for
these ESUs is, therefore, the most direct
way of protecting the listed species.
NMEFS listed two additional chinook
ESUs as threatened in September of
1999 and will be proposing ESA 4(d)
protections for them in the near future.

This final rule also establishes 13
circumstances in which NMFS does not
find it necessary and advisable to apply
the take prohibitions. NMFS believes
that by describing (wherever possible) a
program or the components of a
program that will adequately protect the
species, it provides valuable guidance to
agencies or individuals wishing to play
a part in salmonid protection and will
minimize their legal risks under the
ESA as well. NMFS further believes that
it is appropriate to limit the take
prohibitions for such programs provided
that NMFS’ salmonid conservation goal
(and legal responsibility) is not
compromised—that is, so long as the
rule provides for conservation of the
listed ESUs. Thus, this final rule limits
the application of the take prohibitions

selectively. NMFS is confident that
given the stringency of the fish
protections in the programs receiving
limits on the take prohibitions, this final
rule meets the section 4(d) conservation
standard.

In determining that take prohibitions
are not necessary and advisable for a
particular program, NMFS has ensured
that each program—including programs
that NMFS will evaluate in the future to
determine whether they fit within one
of the 13 limits—will not jeopardize the
species. That is, none will appreciably
reduce the likelihood of survival and
recovery of any of the ESUs in the wild.

Further, for some programs involving
sectors which h